STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DI ANE SCOIT,
Petitioner,
VS. Case No. 05-2057

MONRCE COUNTY SCHOCOL Di STRI CT,

Respondent .
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RECOVMENDED ORDER

This case canme before Adm nistrative Law Judge John G
Van Lani ngham for final hearing in Marathon, Florida, on

February 15, 2006.

APPEARANCES

For Petitioner: Diane Scott, pro se
Post O fice Box 501586

Mar at hon, Florida 33050

For Respondent: Theron C. Si mons, Esquire
Scott C. Black, Esquire
Vernis & Bow ing of the Florida Keys P. A
81990 Overseas H ghway, 3rd Fl oor
| sl anorada, Florida 33036

STATEMENT OF THE | SSUE

Whet her Petitioner's suspension in March 2004 and
subsequent dism ssal in March 2004 were not, in fact, inposed in
consequence of her gross insubordination (which insubordination
Respondent al |l egedly used as a pretext for the adverse

enpl oynent actions), but rather were in truth retaliatory acts



t aken by Respondent because Petitioner had filed a charge of
di scrim nati on agai nst Respondent.

PRELI M NARY STATEMENT

On or about Novenber 22, 2004, Petitioner D ane Scott filed
a Charge of Discrimnation with the Florida Conm ssion on Human
Rel ations ("FCHR') and with the U S. Equal Enpl oynent
Qpportunity Comm ssion ("EEOCC') in which she clained that
Respondent Monroe County School District had unlawfully
retaliated against her after she had nade an earlier
di scrim nation charge agai nst Respondent. On May 12, 2005, the
FCHR i ssued Scott a Right to Sue Letter.

Ms. Scott elected to pursue administrative renedies. She
timely filed a Petition for Relief wwth the FCHR on
June 5, 2005. The FCHR transmitted the Petition for Relief to
the Division of Adm nistrative Hearings on June 6, 2005, and an
adm nistrative |aw judge ("ALJ") was assigned to the case. The
ALJ schedul ed the final hearing for August 16-17, 2005.

On August 4, 2005, Respondent filed a Motion for Final
Summary Judgnent. After hearing Ms. Scott's response, the
under si gned determ ned that there existed no genui ne disputes of
material fact and, accordingly, issued an Order Relinquishing
Jurisdiction on August 16, 2005. Needless to say, the final

hearing was cancel ed.



On Novenber 3, 2005, the FCHR entered an Order Renandi ng
Petition in which it expressed di sagreenment with sone of the
undersigned' s | egal conclusions and directed that a hearing be
held. After considering the FCHR s position, the undersigned
i ssued, on Novenber 14, 2005, an Order Accepting Remand Wth
Qualifications and Directing Parties to Respond. For reasons
set forth in the order, the undersigned accepted the FCHR s
remand for the limted
purpose of allowng [Ms.] Scott to prove at
hearing that her suspension in March 2004
and subsequent dism ssal were not, in fact,
i nposed in consequence of her gross
i nsubordi nati on, which |atter, she nust
show, nmerely provided a pretext for the
[ al | eged] adverse enpl oynent actions|.]
: [Utimtely, M.] Scott nust establish
that these were in truth retaliatory acts
taken by [ Respondent] in consequence of
[Ms.] Scott's having filed [an earlier
di scrim nation charge].

Order Accepting Renand at 14.

On Novenber 29, 2005, Ms. Scott filed an Amrended Petition
for Relief. Shortly thereafter, the final hearing was schedul ed
for February 15, 2006.

At the hearing, Ms. Scott testified on her own behal f and
called the follow ng individuals as additional w tnesses:

M nerva Santana, Debra Wonderlin, Jan Dorl, Karetta Scott, Leroy

Washi ngton, El aine B. Edwards, Rosa Rossique-Ri os, Susan F

Dal rynpl e, and Veronica Di xon. Also received in evidence was



Petitioner's Conposite Exhibit 1. Respondent declined to
present a case.

The final hearing transcript was filed on April 11, 2006.
Each party tinely filed a Proposed Recormended O der ahead of
the prescribed deadline, which was April 21, 2006. The parties’
subm ssi ons have been consi dered.

Unl ess otherw se indicated, citations to the Florida
Statutes refer to the 2005 Florida Statutes.

FI NDI NGS OF FACT

1. The Order Relinquishing Jurisdiction contained a
statement of undisputed material facts, which provided as
foll ows:

A.

[a.] [Petitioner D ane] Scott
[("Scott")] was enployed as a teacher's aide
in the Monroe County Public School System
for approximately 13 years. The [Mnroe
County School] Board [(the "Board"), which
is the governing body of Respondent Monroe
County School District,] suspended [ Scott]
wi t hout pay in March 2004 pending
term nation for just cause. Scott tinely
requested a formal hearing.

[b.] On August 18, 2004,
Adm ni strative Law Judge Robert E. Meal e of
the Division of Adm nistrative Hearings
("DOAH') conducted a fornal hearing in DOAH
Case No. 04-2060 to determ ne whether
Scott's enpl oynent shoul d be term nated.
Judge Meal e i ssued a Recommended Order on
Cct ober 25, 2004, holding, on the basis of
extensive findings of fact, that Scott had
"repeatedly refused to obey direct orders,



essentially to allow the school systemto
function as an educational resource, free
from her harassnent of other enpl oyees
trying to do their jobs." Judge Meale
recomended that the Board term nate Scott's
enpl oynent for just cause, i.e. Qgross

i nsubor di nati on.

[c.] On Novenber 16, 2004, the Board
entered a Final Order adopting Judge Meale's
Reconmmended Order in its entirety. Scott
did not appeal the Final Order.

B.

[d.] I n Novenber 2004, Scott filed
with the FCHR and the EECC a Charge of
Di scrimnation, signed Novenber 12, 2004
(the "Charge"), wherein she alleged that the
Board had retaliated against her for having
filed an earlier charge of discrimnation.
The Charge was received by the FCHR on or
about Novenber 22, 2004, and docketed as
Charge No. 150-2005- 00405.

[e.] In the Charge, Scott stated the
“particul ars" of her claimagainst the Board
as foll ows:

| am bl ack.

| filed a charge of discrimnation
under 150-2004-00146. In
retaliation, Respondent placed
papers in nmy fie [sic] that

pertai ned to soneone el se and
papers that were not signed by ne.
In further retaliation, Respondent
pl aced nme on suspensi on.

| believe all of the above
occurred in retaliation for filing
t he af orenenti oned charge in
violation of Title VIl of the
Civil Rights Act of 1964, as
amended. [ 1]



Scott al so alleged that the unlawf ul
retaliation took place between the dates of
August 18, 2004, and August 24, 2004.°2

[f.] . . . Charge No. 150-2004-00146
(the "Prior Charge"), which allegedly
triggered the Board's allegedly retaliatory
acts, had been brought against the Board in
Novenmber 2003. . . . [To repeat for
enphasis,] the retaliation claimasserted in
the [present] Charge is based on all eged
adverse enpl oynent actions that the Board
took, allegedly, in response to Scott's
filing the Prior Charge in Novenber 2003.

[g.] In her Charge Scott alleged that
the Board's unlawful retaliation consisted
of (a) placing papers in her personnel file
that didn't belong there and (b) putting her
on suspension. Regarding the allegedly
spurious papers, . . . [f]live . . . are

docunments pertaining to another
teacher's aide in Mnroe County whose nane
is "Diane M Scott." (Petitioner Scott is
al so known as Diane Hill Scott but not, so
far as the record reveals, as Diane M_
Scott.) The papers relating to the "other"
Di ane Scott are: (1) an Cath of Public
Enpl oyee form dated Decenber 20, 1996; (2)
an Enpl oyer's Statenment of Salary and Wages
dated April 24, 2001; (3) an Enployer's
Statenent of Sal ary and Wages dated March
13, 2002; (4) a Cvil Applicant Response
dat ed Decenber 20, 1996, which notes that
the individual (identified as "D ane Marie
Scoh") had failed to disclose a prior
arrest; and (5) a copy of the school
district's anti-discrimnation policy,
apparently signed by the other Ms. Scott on
August 23, 2002.

[h.] In addition to these five papers,
Scott clains that her personnel file
cont ai ned an unsi gned copy of the school
district's anti-discrimnation policy,
bearing the handwitten note "D ane Hil
Scott refused to sign—38/24/00." Scott



asserts that before last year's

adm ni strative hearing, she had never seen
this particular docunent. Because of that,
she alleges, its presence in her file is
evi dence of discrimnatory retaliation.

[i.] Regarding the alleged retaliatory
suspension [on which the Charge is based in
part], Scott [actually] was referring to
three separate suspensions: (1) a three-day
suspension in May 2003; (2) a three-day
suspensi on in Cctober 2003; and (3) the
suspensi on in March 2004 that was part and
parcel of the proceeding to term nate
Scott's enploynent. It is undisputed that
Scott was in fact suspended from enpl oynent
on each of these three occasions. However,
[by] a letter to Scott fromthe Director of
Human Resour ces dated Cctober 3, 2003, [the
Board had] formally rescind[ed], as the
product of "error and m sconmuni cation,” the
t hr ee-day suspensi on Scott was to have
served that nonth.

[j.] On April 26, 2005, the EEOC
issued a Dismssal and Notice of Rights on
Scott's Charge against the Board. 1In this
notice, the EEOCC stated that it was unable
to determ ne whether the Board had viol at ed
Scott's civil rights. Thereafter, on My
12, 2005, the FCHR issued Scott a Right to
Sue letter. Scott tinmely filed a Petition
for Relief ("Petition") with the FCHR on
June 6, 2005. The FCHR i mredi ately
transferred the Petition to DOAH, initiating
the instant action.

The undersi gned hereby adopts the foregoing as findings of fact.
2. Follow ng the principle of estoppel by judgnent
(di scussed in the Conclusions of Law below), it is found that,

prior to being suspended from enployment in March 2004, Scott



repeatedly had refused to obey direct orders; she had been, in
ot her words, grossly insubordinate at work.

3. The evidence in the record is insufficient to persuade
t he undersi gned—and consequently he does not find—that the
Board used Scott's gross insubordination as a pretext for taking
adverse enpl oynment actions, namely suspension and dism ssal,
agai nst Scott. The evidence is likew se insufficient to
establish, and thus it is not found, that the Board in fact
suspended and di scharged Scott in retaliation for filing the
Prior Charge.

4. 1t is determned, therefore, as a matter of ultimate
fact, that the Board did not unlawfully retaliate against Scott
when it term nated her enploynment on the ground that she had
been grossly insubordi nate, which nm sbehavior constitutes just
cause for firing a teacher's aide, see 88 1012.01(2)(e) and
1012.33(1)(a), Fla. Stat., and hence is a legitinmte, non-
retaliatory basis for taking adverse enpl oynent action.

CONCLUSI ONS OF LAW

5. The Division of Admi nistrative Hearings has personal
and subject matter jurisdiction in this proceeding pursuant to
Sections 120.569, and 120.57(1), Florida Statutes.

6. The follow ng conclusions, originally published in the

Order Relinquishing Jurisdiction, are hereby adopted:



[a.] Under Florida law, which is
patterned after Title VII of the federal
Cvil Rights Act, it is an unlawf ul
enpl oynent practice to retaliate agai nst an
enpl oyee who, anong other things, has filed
a charge of discrimnation, which |atter
constitutes a "protected activity." See 8§
760. 10, Fla. Stat. To nmake a prinma facie
case of retaliation, the claimnt nust
denonstrate that: "1) [s]he engaged in
statutorily protected activity; 2) [s]he
suffered an adverse enploynent action; and
3) there is a causal relation between the
two events. (@uess v. Cty of Mranmar, 889
So. 2d 840, 846 (Fla. 4th DCA 2004).
Because the "McDonnel |l Dougl as franework"
applies in retaliation cases as well as
di scri m nati on cases,

[o]nce the prinma facie case is
establ i shed, the enpl oyer nust
proffer a legitimte, non-
retaliatory reason for the adverse
enpl oynent action. The plaintiff
bears the ultimte burden of
proving by a preponderance of the
evi dence that the reason provided
by the enployer is a pretext for
prohi bited, retaliatory conduct.

Id.

[b.] It is undisputed that Scott filed
the Prior Charge, which is a statutorily
protected activity. Thus, she has
denonstrated the first element of the prim
faci e case.

[c.] Wth regard to the spurious
papers allegedly kept in her personnel file,
however, the undi sputed facts show t hat
Scott suffered no "adverse enpl oynent
action." To be actionable, an adverse
enpl oynment action nust anount to "a serious
and material change in the ternms, conditions
or privileges of enploynment.” Davis v. Town

of Lake Park, Florida, 245 F.3d 1232, 1239




(11th Cir. 2001)(enphasis in original).
Further, "the enploynent action nust be
materially adverse as viewed by a reasonabl e
person in the circunstances.” 1d.; see

al so, McCaw Cel | ul ar Commruni cati ons of
Florida, Inc. v. Kw atek, 763 So. 2d 1063,

1066 (Fla. 4th DCA 1999).

[d.] Having reviewed the papers
relating to the other Diane Scott, the
under si gned concl udes that no reasonabl e
person could view the presence of these
docunments in Scott's file as a serious and
mat eri al change in the terns, conditions, or
privileges of Scott's enploynent. | ndeed,
since it is obvious that the papers relate
to soneone el se, nanely Diane M Scott, it
is equally apparent that these papers could
have no neani ngful effect on Scott's
enpl oynent. There is, noreover, no evidence
what soever . . . that Scott's enploynent was
in fact affected by the other Ms. Scott's
docunment s.

[e.] As for the presence in Scott's
file of an unsigned copy of the anti-
di scrimnation policy noting Scott's refusal
to sign sane, this too is not an adverse
enpl oyment action. The undersigned does not
bel i eve that any reasonabl e person would
consider what is, in effect, a nmenorandumto
the file menorializing a sinple historica
fact (Scott's refusal to sign the anti -
discrimnation policy) to be a serious and
mat eri al change in the terns, conditions, or
privileges of enploynent. O course, the
menori alized fact mght prove detrinental to
t he enpl oyee' s enpl oynent, as Scott's
refusal to sign the policy ultimately did,
but that is a different matter. No one, not
even an enpl oyee engaged in a statutorily
protected activity, is given a nonopoly of
the facts.

[f.] In this connection, Scott's rea

conpl ai nt about mai ntenance of the "unsigned
docunent” in her personnel file is that the

10



nmenorialized fact (i.e. that Scott refused
to sign the anti-discrimnation policy) was
used against her in the term nation hearing.
In his Reconmended Order, Judge Meal e found
t hat

[t] here were al so numerous ot her

exanpl es of insubordination, such

as [Scott's] refusal to sign a

st atenent acknow edgi ng [the

Board' s] anti-harassnent policy

and her refusal to sign her

eval uation at the end of the 2002-

03 school year, which warned that

her nonconpliance with [the

Board' s] policies was disrupting

school operations.™

Monroe County School Board v. Scott, 2004 W
2407777, *4 (Fla.Div.Adm n. Hrgs. Oct. 25,
2004). Scott strongly disputes this finding
of fact (and many others) fromthe prior
hearing, but, as will be seen, such findings
are concl usive and cannot be re-litigated in
this action.

[g.] One final point regarding the
"unsi gned docunent”: the notation regarding
Scott's refusal to sign (which is the only
aspect of the docunment that could
concei vably be viewed as any sort of action
adverse to Scott's enploynent) is dated
August 24, 2000. The remark, therefore, was
evidently witten nore than three years
before Scott filed the Prior Charge, for
whi ch activity the Board all egedly
retaliated against her. It is plainly
i npossible for Scott's filing of the Prior
Charge in Novenber 2003 to have caused the
Board to nake the earlier notation.® Thus,
even if the "unsigned docunment” constituted
an adverse enpl oynment action (which it
didn't), such action could not, as a matter
of law, support a claimfor retaliation,
where the protected activity took pl ace
subsequent to the adverse enpl oynent action.

11



[h.] Turning to the allegedly
retaliatory suspensions, . . . Scott's
filing of the Prior Charge in Novenber 2003
was not the cause of the suspensions that
were inposed in May 2003 and Cct ober 2003,
for the sinple reason that these suspensions
pre-dated the protected activity and
t herefore could not have been inposed in
consequence of Scott's engaging in the
protected activity. Thus, to the extent
that Scott's retaliation claimis based upon
t he suspensions of May 2003 and Cct ober
2003, it [fails].?

7. Concerning the doctrine of res judicata and its effect
on Scott's contention that her suspension in March 2004 and
subsequent dism ssal for just cause were retaliatory, the
under si gned reached the foll ow ng concl usi ons, which were
originally set forth in the Oder Relinquishing Jurisdiction,
and are hereby adopted:

[a.] As the Florida Suprene Court has
instructed, "[i]t is now well settled that
res judicata may be applied in
adm ni strative proceedings.” Thonson v.
Departnent of Environnental Regul ation, 511
So. 2d 989, 991 (Fla. 1987). Res judicata
i ncludes the principle of estoppel by
j udgrment, which holds that parties who
previously have litigated a different cause
of action are estopped (i.e. barred) from
"litigating in [a later] suit issues—that
is to say points and questi ons—eonmmon to
bot h causes of action and which were
actual ly adjudicated in the prior
l[itigation." Deep Lagoon Boat Club, Ltd. v.
Sheri dan, 784 So. 2d 1140, 1142 n.4 (Fla. 2d
DCA 2001).

[b.] The parties to the present action
are the very sane parties who faced each
ot her in DOAH Case No. 04-2060, where the

12



i ssue was whet her the Board had just cause
for termnating Scott's enploynent. Wile

t he causes of action are not identical,
there are issues conmon to both the previous
case and this one that were actually
litigated and decided in the term nation

pr oceedi ng.

[c.] Specifically, in the prior case
the Board was required to prove its grounds
for firing Scott. Utimtely, the Board
establ i shed by a preponderance of the
evi dence that Scott had been grossly
i nsubordi nate, for which m sconduct the
Board lawfully could (and did) term nate her
enpl oynent. Sinply put, then, the Board
al ready has denonstrated a legitinmate, non-
retaliatory reason (gross insubordination)
for di scharging Scott.[°]

[d.] This neans that . . . the burden
[is on Scott] to prove, by a preponderance
of the evidence, that the legitimte, non-
retaliatory reason for her discharge was, in
fact, a pretext for retaliation. See, e.g.,
Guess [v. Gty of Mramar,] 889 So. . 2d
[840,] 848 [(Fla. 4th DCA 2004)]. "To
denonstrate a pretext for retaliation, a
plaintiff nust show both that the enpl oyer's
stated reasons for its actions are fal se and
that the prohibited retaliation was the rea
reason for the enployer's decision." |d.

8. In the Order Accepting Remand, the undersigned nade
addi ti onal conclusions pertaining to res judicata and its
consequences. These concl usions are hereby adopted:

[a.] [Because] the final order
termnating Scott's enpl oynment establishes
conclusively that the Board had a
legitimate, non-retaliatory reason (gross
i nsubordi nation) for discharging Scott], ]

t he McDonnel | Dougl as shifting-
burdens framework [is not] applicable heref,
for] the presunption that would arise from

13



Scott's making a prinma facie case is already
rebutted and t hus cannot nake an appearance.
See, e.g., St. Mary's Honor Center v. Hicks,
509 U. S. 502, 507-08 (1993) (presunption
drops fromcase once enpl oyer articul ates

| egiti mte, non-discrimnatory reason for
adverse action).

[b.] Consequently, . . . Scott [cannot
prevail nerely by proving] "the few
generalized factors that establish a prim
facie case." 1d. at 516. Rather, .
Scott nust [denonstrate persuasively] (a)
that the proffered reason for her discharge
(gross insubordination) was not the true
reason therefor and (b) that she was the
victimof intentional retaliation. As a
practical matter, these i ssues—eon which
Scott bears the ultimte burden of
persuasion— . . nmerge into one. Id.

9. As the findings above make clear, Scott failed to carry
her burden of proof.

RECOMVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usi ons of
Law, it is RECOMWENDED that the FCHR enter a final order finding
the Monroe County School District not liable to D ane Scott for

retaliation or unlawful discrimnation.

14



DONE AND ENTERED this 11th day of My, 2006, in

Tal | ahassee, Leon County, Flori da.

JOHAN G VAN LANI NGHAM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 11th day of May, 2006.

ENDNOTES

'/ The followi ng analysis fromthe Order Relinquishing
Jurisdiction is hereby adopt ed:

Before a claimant can initiate a formal
adj udi cati ve proceedi ng based on an unl awf ul
enpl oynent practice, he or she nust exhaust
adm nistrative renedies by filing a charge
with the FCHR or the EECC. See, e.gd., Ray
v. Freeman, 626 F.2d 439, 442 (5th Cr
1980). These agencies are responsible for
i nvestigati ng—and determning prelimnarily
the nerits of —such charges, which agency
functions are designed both to notify
enpl oyers of discrimnatory practices and to
encourage pre-suit conciliation. See, e.qg.,
Buzzi v. Gonez, 62 F.Supp.2d 1344, 1351
(S.D.Fla. 1999). To allow a claimant to
mai ntain an action, either in court or
bef ore DOAH, on an all egation of
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di scrimnation that had never been presented
to the EECC or the FCHR woul d underm ne the
remedi al and conciliatory process so
carefully laid out in the applicable civil

rights statutes. See id. at 1352.

Succinctly put, the "aggrieved [party] may
not conplain to the EEOCC of only certain
i nstances of discrimnation and then seek

judicial [or formal adm nistrative]

relief

for different instances of discrimnation."”
Rush v. McDonal d's Corp., 966 F.2d 1104,

1110 (7th Gir. 1992).

This is not to say that the subsequent
conplaint or petition nust be a mrror inmage
of the original charge. It is permssible,
for exanple, to include allegations that
"anmplify, clarify, or nore clearly focus”
the clains presented in the charge of
discrimnation. See Ray, 626 F.2d at 443.
As well, the plaintiff or petitioner may
make any al |l egations that are "reasonably
related" to those contained in his or her

adm ni strative charge. See Buzzi

62

F. Supp.2d at 1351-52. But "[a]llegations of
new acts of discrimnation, offered as the
essential basis for the requested judicial
[or, as here, formal admi nistrative] review,
are not appropriate.” See Ray, 626 F.2d at

443.

Order Rel. Juris. at 8-9 (endnote omtted).

In large part, the

al l egations contained in Scott's Anended Petition for Relief are
not reasonably or discernibly related to the particul ars set
forth in her Charge. To the extent the Anended Petition
advances cl ai nrs beyond the scope of the Charge (which it does),
t he undersi gned has ignored the superfluous allegations.

2/ [Order Relinquishing Jurisdiction, Endnote 1:] [T]hese dates
make little sense in the context of the allegations underlying

t he Charge. The undersigned has chosen not to base any
concl usi ons herein on the seem ngly incongruous tineframe wthin

whi ch Scott alleged the retaliation occurred.

3/ [Order Relinquishing Jurisdiction, Endnote 3:] The
under si gned recogni zes that the author of the note theoretically

16



coul d have back-dated the nessage, but there is no evidence
what soever to imagi ne, nuch | ess reasonably infer, that such a
fraud occurred.

4 [Order Relinquishing Jurisdiction, Endnote 4:] Further,
because the Cctober 2003 suspension was rescinded, it appears
that no adverse enpl oynent action was actually taken at that

ti me—naki ng anot her fatal deficiency in Scott's claim to the
extent it rests upon the Cctober 2003 suspension.

°/  The concl usion, based on the principle of estoppel by
judgnment, that the Final Oder termnating Scott's enpl oynent
establ i shed conclusively that the Board had a | egitimte, non-
retaliatory reason (gross insubordination) for discharging Scott
is reinforced by the court's decision in Dep't of Children and
Famly Servs. v. Garcia, 911 So. 2d 171 (Fla. 3d DCA 2005). The
claimant in Garcia alleged that her fornmer enployer, a state
agency, had discharged her unlawfully on the basis of gender.

To dism ss the claimant, however, the agency had been required
to establish "cause" in a proceeding before the Public Enpl oyees
Rel ati ons Conmission. As a result, wote the court, it was

clear that the [agency had] presented

| egiti mate nondi scrim natory evidence that
[the claimant] had been di scharged for
serious m sconduct which was itself related
to sexual harassnent. See Garcia v. Dep't of
Health & Rehab. Servs., 697 So.2d 841 (Fl a.
1st DCA 1996), (affirmng dismssal).
Therefore, she could succeed on the present
claimonly upon an affirnmative show ng that
t he enpl oyer had used those grounds only as
an excuse or "mere pretext" for what was
really notivated by gender discrimnation.

Id. at 172 (footnote omtted). |In other words, the claimant in
Garci a was estopped from denyi ng that she had engaged in serious
m sconduct invol ving sexual harassnent because that fact had
been established conclusively in the prior adm nistrative
proceedi ng.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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